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(3) Franchised public utility means a 
public utility with a franchised service 
obligation under state law. 

(4) Market-regulated power sales affil-
iate means any power seller affiliate 
other than a franchised public utility, 
including a power marketer, exempt 
wholesale generator, qualifying facility 
or other power seller affiliate, whose 
power sales are regulated in whole or 
in part on a market-rate basis. 

(5) Non-utility affiliate means any af-
filiate that is not in the power sales or 
transmission business, other than a 
local gas distribution company or an 
interstate natural gas pipeline. 

(b) The provisions of this subpart 
apply to all franchised public utilities 
that have captive customers or that 
own or provide transmission service 
over jurisdictional transmission facili-
ties. 

§ 35.44 Protections against affiliate 
cross-subsidization. 

(a) Restriction on affiliate sales of elec-
tric energy. No wholesale sale of electric 
energy may be made between a fran-
chised public utility with captive cus-
tomers and a market-regulated power 
sales affiliate without first receiving 
Commission authorization for the 
transaction under section 205 of the 
Federal Power Act. This requirement 
does not apply to energy sales from a 
qualifying facility, as defined by 18 
CFR 292.101, made under market-based 
rate authority granted by the Commis-
sion. 

(b) Non-power goods or services. 
(1) Unless otherwise permitted by 

Commission rule or order, and except 
as permitted by paragraph (b)(4) of this 
section, sales of any non-power goods 
or services by a franchised public util-
ity that has captive customers or that 
owns or provides transmission service 
over jurisdictional transmission facili-
ties, including sales made to or 
through its affiliated exempt wholesale 
generators or qualifying facilities, to a 
market-regulated power sales affiliate 
or non-utility affiliate must be at the 
higher of cost or market price. 

(2) Unless otherwise permitted by 
Commission rule or order, and except 
as permitted by paragraphs (b)(3) and 
(b)(4) of this section, a franchised pub-
lic utility that has captive customers 

or that owns or provides transmission 
service over jurisdictional trans-
mission facilities, may not purchase or 
receive non-power goods and services 
from a market-regulated power sales 
affiliate or a non-utility affiliate at a 
price above market. 

(3) A franchised public utility that 
has captive customers or that owns or 
provides transmission service over ju-
risdictional transmission facilities, 
may only purchase or receive non- 
power goods and services from a cen-
tralized service company at cost. 

(4) A company in a single-state hold-
ing company system, as defined in 
§ 366.3(c)(1) of this chapter, may provide 
general administrative and manage-
ment non-power goods and services to, 
or receive such goods and services 
from, other companies in the same 
holding company system, at cost, pro-
vided that the only parties to trans-
actions involving these non-power 
goods and services are affiliates or as-
sociate companies, as defined in § 366.1 
of this chapter, of a holding company 
in the holding company system. 

(c) Exemption for price under fuel ad-
justment clause regulations. Where the 
price of fuel from a company-owned or 
controlled source is found or presumed 
under § 35.14 to be reasonable and in-
cludable in the adjustment clause, 
transactions involving that fuel shall 
be exempt from the affiliate price re-
strictions in § 35.44(b). 

[73 FR 11025, Feb. 29, 2008, as amended by 
Order 707–A, 73 FR 43083, July 24, 2008] 

Subpart J—Credit Practices In Or-
ganized Wholesale Electric 
Markets 

SOURCE: Order 741, 75 FR 65962, Oct. 27, 2010, 
unless otherwise noted. 

§ 35.45 Applicability. 
This subpart establishes credit prac-

tices for organized wholesale electric 
markets for the purpose of minimizing 
risk to market participants. 

§ 35.46 Definitions. 
As used in this subpart: 
(a) Market Participant means an enti-

ty that qualifies as a Market Partici-
pant under § 35.34. 
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